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Message 


Subsequent to the publication of the 
June Law Journal, on June 29, 1951, 
the Supreme Court of Florida, by order 
approved the changes in and revisions 
of the Integration Rule, proposed by 
The Florida Bar. Notice of these re- 
quested changes are published on page 
161 of the May Law Journal. Full text 
of the Supreme Court order was pub- 
lished on page 229 of the July Journal. 

The Board of Governors held a meet- 
ing in Tampa, Florida, on July 27th 
and 28th. Seventeen members were 
present. The integrated bar has already 
assumed the status of a big business 
operation, and important matters re- 


quiring consideration and action accu- 
mulate increasingly between board 
meetings. It appears reasonably certain 
that in a short time, Board meetings 
will be required about every sixty days 
to dispatch the business of the Bar. 

Many varied matters were considereé 
and acted upon by the Board. W. A. 
Sheppard resigned as Board member 
from the Twelfth Circuit, and, on 
recommendation of that Circuit, he was 
replaced by election by the Board of 
Dewey A. Dye, of Bradenton. 


Considerable discussion was held with 
reference to circuits composed of 


several counties in connection with the 
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question of representation on grievance 
committees. A committee was appointed 
to study and make recommendations 
upon the method of setting up griev- 
ance committees, and the membership 
thereof. Several vacancies in local 
grievance committees were filled by 
election by the Board. 

James D. Bruton, Jr., Chairman of 
the Publications Committee, and Editor 
Henry Wrenn made an interesting and 
lengthy report on the progress of The 
Law Journal and plans for the future. 
Among other matters, the Board ap- 
proved the sale of subscriptions to The 
Law Journal to law college students at 
$1.00 per year, and that there will be 
published in The Law Journal in 
January of each year a roster of 
Florida attorneys, listed by cities in 
alphabetical order, together with a 
roster of local bar associations. The 
Board also approved a recommendation 
that in the near future there be pub- 
lished in The Law Journal a complete 
list of all courts in the State of Florida, 
with the jurisdiction of same. This list 
is being prepared by the Committee on 
Judicial Administration. The financial 
report of The Journal was most 
encouraging. 

The work of the Committee on Legal 
Services to the Armed Forces has in- 
creased to a large degree. Upon the 
recommendation of the Chairman of 
that Committee, Frank R. Crom, three 
new members were added to the Com- 
mittee. 

The Board of Governors approved 
the plan of offering close cooperation 
with the State law schools on the sub- 
ject of legal ethics and the obligations 
of public service of the legal profes- 
sion. This program will be sponsored 
by the Conference of Regional Bar 
Associations. The Board of Governors 
also adopted a design for an official 
seal, which is required by the Integra- 
tion Rule. Also a proposed change of 
the Integration Rule to permit a classi- 
fication of associate members without 
voting privileges was provided by the 
Board. This class will be limited to 
members of the faculty of colleges of 
law in Florida who are members in 


good standing of the Bar of another 
State. The petition covering such 
change will be filed in due course with 
the Supreme Court. 

By the time the October Journal is 
distributed, there will have been filed 
in the Supreme Court the petition re- 
questing the changes in the Rules of 
Civil Procedure which were approved 
by the Palm Beach Convention. The 
date of hearing on the petition fixed 
by the Supreme Court will be given full 
publicity in the Journal. 

The Board also determined to request 
Martindale-Hubbell Law Directory not 
to list as lawyers in the Florida section 
any names except those of persons ad- 
mitted to practice in the State of 
Florida and in good standing with The 
Florida Bar. A gratifying report was 
made to the Board that the Senate 
Judiciary Committee had approved a 
bill providing for an additional Federal 
District Judge for the Southern Dis- 
trict of Florida, and for the holding of 
terms of court in West Palm Beach and 
Fort Myers. The Board also voted to 
continue membership in the _ Inter- 
American Bar Association. 

The important Committee on Public 
Relations held a meeting coincident 
with the Board meeting in Tampa and 
presented a detailed and progressive 
program to the Board for considera- 
tion. It is anticipated that much defi- 
nite progress will be developed from 
the efforts of this hard working 
Committee. 

The report upon the payment of dues 
was most encouraging. Of 4,400 mem- 
bers, all but about 15 have paid 1951 
dues. This not only brings all members 
in closer contact with the activities of 
the Bar through receipt of The Law 
Journal, but also materially assists in 
meeting the expense of carrying out 
all activities. 

Perhaps the Bar generally is not ad- 
vised of the amount of complaints 
handled by the Board. For example, at 
the Tampa meeting 12 complaints were 
considered and one personal interview 
granted. The ever increasing number 
of these complaints emphasizes the vital 
urgency for prompt and full investiga- 


tion by circuit grievance committees. 
The Board has a burden of work in 
other fields, and it is manifestly im- 
practicable for the Board to provide 
time for personal interviews with com- 
plainants who feel aggrieved because 
local committees have delayed in mak- 
ing investigations and holding hear- 
ings. The grievance committees have 
the sympathetic understanding of the 
Board, but promptness in handling 
grievances will be for the convenience 
of everyone. The Board adopted a policy 
for expediting hearings before the 
Board in order that much of the delay 
in processing complaints may event- 
ually be obviated. 

The Board accepted the gracious in- 
vitation of the Society of the Bar of 
the First Circuit to hold its next meet- 
ing in Pensacola on October 12th and 
13th. This will be in conjunction with 
a regular meeting of the local Bar, and 
a Legal Institute is also planned for the 
same time. This should be most in- 
teresting for the Bar. 

The Board of Governors wishes to 
express its sincere appreciation to the 
Junior Bar for the fine work done by 
the latter in assembling detailed in- 
formation concerning available hotels, 
the dates of closing of public schools 
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next Spring, the dates of law school 
commencements, and the like. The 
iengthy report of the Junior Bar was 
submitted to the Board and considered 
at length over the two days of the 
Board meeting. After thorough discus- 
sion and consideration, the Board voted 
unanimously to accept the invitation of 
the Miami Beach Bar Association to 
hold the 1952 convention in that City. 
The dates of the convention were tenta- 
tively fixed at June 5th, 6th, and 7th, 
in compliance w. :h the expressed wish 
of the Palm Beach Convention. We ex- 
pect to receive quotations of reasonable 
and attractive rates from oceanfront 
hotels in Miami Beach, and hope we 
can develop alternative European and 
American plan hotels for the choice of 
those attending the convention. Just as 
soon as definite action is taken in the 
selection of a convention hotel and the 
matter of rates is fixed, full publicity 
will be given in The Journal. 

I sincerely trust that each of you 
enjoyed a pleasant and restful Summer 
and returned to your offices with re- 
newed interest in the progress of The 
Florida Bar. 

JOHN M. ALLISON 
President 


NOTICE 


TO: ALL MEMBERS OF THE FLORIDA BAR 


A Petition for the Amendment of certain of the Florida 
Common Law Rules, which said Amendments were approved 
by the members of the Florida Bar in Convention at Palm 
Beach, Florida, will be presented to the Supreme Court of 
Florida, on the 8th day of January, A. D. 1952. 


WILLIAM H. DIAL, Chairman 
Committee on Rules of Civil Procedure 
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ATTORNEY FEES IN UNEMPLOYMENT 
COMPENSATION 


By BurnNis T. COLEMAN, General Counsel, 
Florida Industrial Commission 


The 1951 session of the Legislature 
amended the Unemployment Compen- 
sation Law so as to authorize the pay- 
ment of attorney fees to attorneys 
who represent claimants for benefits 
in the courts of Florida. Such fees 
will be paid as a part of the costs 
of administration of the Unemploy- 
ment Compensation Law. 

These fees will be payable only 
under conditions specified by the 
Legislature, i.e., (1) where petition 
for review or appeal is initiated by 
any party to such proceeding other 
than the claimant; (This means that 
if the claimant accepts an adminis- 
trative decision on his claim, but 
someone else appeals it, the claimant 
may employ an attorney to represent 
him and the attorney fee for such 
attorney will be paid as a part of 
the costs of administration without 
regard to the outcome of the appeal 
—this is only after the exhaustion of 
administrative appeals proceedings, 
that is, appeals in the circuit courts 
or the Supreme Court.) or (2) where 
such petition for review or appeal is 
initiated by claimant and results in 
a decision awarding more benefits 
than did the decision under review or 
from which appeal was taken. This 
means that if the claimant is dissat- 
isfied with the administrative de- 
cision and employs an attorney to 
handle his appeal the fee for the at- 
torney will be paid as a part of ad- 
ministration costs only if the claim- 
ant is finally awarded by the courts, 
more benefits than he had before he 
initiated such appeal. 

The amendment to the law is found 
in Chapter 443.16, F.S.A., in the fol- 
lowing language: 

“443.16 (2) FEES (a) No indi- 

vidual claiming benefits shall be 

charged fees of any kind in any 
proceeding under this Chapter by 
the Commission or its representa- 


tives, or by any court or any offi- 
cer thereof, except as hereinafter 
provided. Any individual claiming 
benefits in any proceeding before 
the Commission or representatives 
of the Commission or a court may 
be represented by counsel or duly 
authorized agent, but no such coun- 
sel or agent shall either charge or 
receive for such services more than 
an amount approved by the Com- 
mission or by the court. 


“(b) An attorney at law repre- 
senting a claimant for benefits in 
any Circuit Court of this State or 
in the Supreme Court of Florida 
shall be entitled to counsel fees 
payable by the Commission as fixed 
by the court in either of the fol- 
lowing cases: 


“1. Where petition for review or 
appeal is initiated by any party to 
such proceeding other than the 
claimant, or 


“2. Where such petition for re- 
view or appeal is initiated by the 
claimant and results in a decision 
awarding more benefits than did 
the decision under review or from 
which appeal was taken. 

“(c) <Attorneys’ fees awarded 
under this Section shall be paid by 
the Commission out of Employment 
Security Administration funds as 
a part of the costs of administra- 
tion of this Chapter and may be 
paid directly to the attorney for 
the claimant in a lump sum.” 

The fees which will be allowable 
under the language of the law will 
be “as fixed by the court.” This will 
mean that an attorney may be allowed 
a reasonable attorney fee based on 
the actual amount of work involved 
and the professional value of the 
services rendered which could con- 
ceivably be greatly in excess of the 
nominal amount of benefits involved. 
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APPLICATION OF THE PRE-TRIAL | 
CONFERENCE RULE 


By ALFRED E. RAIA of the Miami Bar 


There is a growing interest in the 
application of the Pre-Trial Conference 
Rule to the existing need for relieving 
congested trial dockets. It has been 
stimulated by the Council of the Sec- 
tion of Judicial Administration of the 
American Bar Association and by the 
Pre-Trial Committee of the United 
States. Both organizations were in- 
strumental, by way of suggestion, in 
the preparation of the latest and most 
comprehensive work on Pre-Trial by 
Harry D. Nims, of the New York Bar 
and author of the Law of Unfair Com- 
petition and Trade-Marks. Much of the 
material used in this article has been 
gathered from this authoritative book 
which is highly recommended to the 
Bar and also from data assembled by 
the author in the preparation of his 
previously published article on “The 
Need for Pre-Trial Conferences.” ! 


i. 
Origin and Purpose 

In the early Common Law, when 
issues were reached by way of oral 
pleadings and a free discussion between 
counsel and judge of all matters of law 
and fact, the aim of a Pre-Trial Con- 
ference was achieved in a measure. For 
that reason, the Common Law may be 
said to be the earliest precedent for our 
present Pre-Trial Rule.? But after the 
change from oral to written pleadings, 
with its discouragement to open court 
discussion of the pleadings between 
counsel and judge, the need gradually 
arose for the Pre-Trial Rule of today. 

Long before the Pre-Trial Confer- 
ence Rule of today was conceived, some 
of the judges of Detroit, Michigan, of 
Tennessee, North Dakota and Kansas 
made it their practice to call counsel 
together before trial to clarify and 
simplify the subsequent presentation of 
their cases. These conferences were 
held notwithstanding the absence of 
any rule or law to authorize them.? The 
results, especially in Detroit, attracted 


the attention of other judges and of 
the advisory committee appointed by 
the United States Supreme Court to 
draft new Federal Rules. This resulted 
in the drafting and adoption of the 
Federal Pre-Conference Rule 16. 


In Florida, the Supreme Court issued 
its order dated January 12, 1940 pro- 
viding substantially the same procedure 
for Pre-Trial Conference as embraced 
in Federal Rule 16. Later, the new 
Florida Common Law Rule 16 and 
Equity Rule 77 substantially followed 
Federal Rule 16 and the earlier Florida 
Rule with one vital exception. The early 
Florida Rule and the Federal Rule give 
the Court the discretion to call a Pre- 
Trial Conference, while the new Florida 
Rules make it mandatory for the Court 
to call a Pre-Trial Conference ‘upon 
motion of either party.” 


The purpose of a Pre-Trial Confer- 
ence is “to discuss all matters pertain- 
ing to the cause ready for trial, with a 
view of simplifying the issues, amend- 
ing pleadings, obtaining admissions of 
fact and of documents to avoid unneces- 
sary proof at the trial, and of disposing 
the entire case, either with or without 
trial.”4 Perhaps, a more simple state- 
ment of the purpose is that given by 
Chief Justice Vanderbilt of New 
Jersey: “to prepare the case for an ef- 
fective trial by formulating the issues, 
not in abstract legal terms but with the 
specific facts of the particular case in 
mind, and stating them in the pre-trial 


1. Published in Miami Review, Dec. 1, 
1949 and in “The Lawyer and Law 
Notes,” Fall Issue, 1950, published by 
American Law Book Co., Brooklyn, 


2. Nims’ Pre-Trial, pp. 5-8; Smith’s 


“Elementary View of Proceedings at 
Law.” 

3. Justices Jayne of Detroit, Miessle 
and Neil of North Dakota and Ten- 
nessee, and Chief Justice Harvey of 
Kansas; Nims’ Pre-Trial, pp. 3, 8, 9. 

4. From the article mentioned in Note 


at? 
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order, which then in effect becomes the 
chart for the trial.” > 
2. 
Pre-Trial Procedure 

How Conference is called. Under 
Federal Rule 16 and the Pre-Trial Con- 
ference Rules of most states using this 
procedure, the calling of a Pre-Trial 
Conference is in the discretion of the 
Court alone. There are some states, 
however, North Carolina, Indiana, Del- 
aware, Virginia and Florida, where the 
rule may be invoked either by the Court 
or upon motion of counsel for any 
party. In most of these states, it is in 
the discretion of the court to call a 
conference even where motion is made 
by counsel for any of the parties. Both 
North Carolina® and Florida,* however, 
give the Court the discretion to call a 
conference upon its own motion, but 
make it mandatory for the Court to call 
a conference upon motion of counsel 
for any of the parties. Circuit Judge 
Chillingworth’ of West Palm Beach 
holds a Pre-Trial Conference in every 
contested common law case and in some 
equity cases. Some of the Dade County 
Circuit Judges, particularly Circuit 
Court Judges Crawford, Giblin and 
Herin, are adopting the same practice 
in contested common law cases. 

When conference is called. Federal 
Rule 16 makes no mention of the appro- 
priate time for calling a Pre-Trial Con- 
ference. However, inasmuch as one of 
its expressed purposes is “the simplifi- 
cation of the issues,” it inferentially 
requires it to be called after the plead- 
ings have resulted in one or more 
issues. 

Florida’s New Common Law Rule 16 
and Equity Rule 77, which are identical 
in every respect, specifically require a 
Pre-Trial Conference to be held “after 
all issues are settled.”’ However, Circuit 
Court Judge Chillingworth of West 
Palm Beach prefers to hold it ‘about a 
week or ten days before the date of 
trial.”® Circuit Judge Sandler of Tampa 
has “used pre-trial conferences to settle 
the pleadings . . . before the case be- 
came at issue in those cases where the 
pleadings were somewhat complicated 
or involved.” 1° 


While many of the judges prefer to 
hold a Pre-Trial Conference when “trial 
is imminent because of the likelihood 
that counsel will not prepare their cases 
fully before that time,” 1! there are 
others who like to hold it after the 
pleadings are completed because it 
assures “the prompt disposition of 
frivolous cases,” and “oftentimes brings 
about dismissal of unfounded cases,” 
thereby relieving the congestion of 
trial calendars.1? 

Judge Benjamin P. Epstein of the 
Illinois Circuit Court, Cook County, 
makes an interesting observation in 
this connection. He suggests, before 
holding a Pre-Trial Conference, “an 
intelligent and wider use of interroga- 
tories; full and complete depositions; 
the subpoenaing of hospital records for 
inspection, or obtaining permission 
from adverse counsel so to do; the 
examination of police reports ... ; 
and last but most important of all, 
where claim of permanent injury is 
made, agreement with regard to ob- 
taining examination by impartial 
physicians as to the condition of 
claimant ... ” 

Harry D. Nims, author of “Pre- 
Trial,” in a recent letter to the author, 
said in part: “I believe strongly that 
the pre-trial conference should be held 
soon after issue is joined. If this be 
done, much preparation for trial and 
various procedural motions can often 
be eliminated, I think, and so save 
work for the lawyers and expense to 
the litigants.” 

Scope of Conference. All of the 
rules pertaining to Pre-Trial Confer- 
ence, including Federal Rule 16, Florida 
new Common Law Rule 16 and Equity 
Rule 77, recite the matters to be dis- 


5. Rutger’s Law Review, Jan., 1950, pp. 
365-6; also Nims’, p. 2. 

6. Nims’ Pre-Trial, pages 256-7. 

7. New Florida Common Law Rule 16 
and Equity Rule 177. 

8. Letter to author from Judge Chil- 
lingworth quoted in author’s article 
mentioned above. 

9. Same as note 8. 

10. Nims’ Pre-Trial, page 69. 

11. Same as note 10. 

12. Nims’ Pre-Trial, page 74. 
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cussed at the conference. They all in- 
clude a broad, comprehensive consider- 
ation of “such other matters as may 
aid in the disposition of the action.” 

It is particularly of interest that, in 
all of these rules, the word “disposi- 
tion” is used and not “trial.” By the 
use of the word “disposition” it is 
quite apparent that the object was to 
enlarge the scope of the hearing to in- 
clude a summary disposition of the 
action before trial. This interpretation 
is supported by the decisions, including 
those of the Florida Supreme Court. 

The District Court of California in 
1940 held that the Court, under this 
pre-trial procedure, “can dismiss when 
the admitted facts and proof show no 
cause of action.”!® A District Court of 
Michigan “‘was authorized at a pre-trial 
hearing in accordance with... this rule 
to proceed to judgment.”!* The Su- 
preme Court of Texas upheld the right 
of a trial court to grant a summary 
judgment at a pre-trial hearing.'!® This 
right was also upheld in Illinois, Cali- 
fornia, Washington, Ohio and Louis- 
iana.!6 

There are two Florida cases in point. 
One is the case of Hillsborough County 
vs. Sutton, 8 So. (2d) 401, 402 (1942). 
A pre-trial conference was held under 
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the Supreme Court Rule of 1940. In 
upholding a summary judgment for the 
plaintiff rendered by the lower court 
at the conclusion of the conference, 
Justice Adams held in part: “The pur- 
pose of a pre-trial is to simplify the 
issue. If the conference progresses to 
the point of eliminating all questions 
of fact then the court may give judg- 
ment according to law on the facts 
before him. In this case the declaration 
alleged a contract for a stipulated sum 
of $5,000.00 annually. The pre-trial con- 
ference disclosed the making of the 
contract and the breach without cause. 
The plea of payment admitted the 
amount of damages.” Justice Adams, 
in a later 1946 Florida ruling (Pennsyl- 
vania R. Co. v Greco, 25 So. (2d) 809), 
again upheld a default judgment en- 
tered by the lower court on the plead- 
ings at a pre-trial conference. 

In the summary disposition of the 
cause at a pre-trial conference, the 
court may consider all admissions of 
fact, whether contained in the formal 
pleadings, the complaint and answer, 
or in the written answers to interroga- 
tories and depositions obtained in dis- 
covery proceedings.'* Under the new 
Florida Common Law Rule 20(d) and 
Equity Rule 47(d) and Federal Rule 
26(d), any part or all of a deposition 


may be used “for any purpose... . at 
the trial or upon hearing of a motion 
or an interlocutory proceeding ... so 


far as admissible under the rules of 
evidence.” 

Judge Gibson of the Supreme Court 
of Montana said that “the use of the 
conference under the federal rules of 
civil procedure may be more effective 
for the purposes sought, because there 
are in the federal rules provisions for 


13. Fla. Stat. Ann., New Vol. 30, page 
370; Silvera vs. B’way, 35 F. Supp. 
625. 

14. F. S. A. New Vol. 30, page 370; Lane 
vs. Brown, D. C. Mich., 1945, 63 F. 
Supp. 684. 

15. Nims’ Pre-Trial, page 129; Prov. Life 
& Acc. Ins. Co. vs. Hazlitt, 147 Fed. 
426, 216 S.W. (2d) 805 (Texas). 

16. Nims’, pp. 130-3 and cases cited in 
footnotes. 

17. Nims’, pp. 134-41. 
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disclosure and discovery by method of 
interrogatories and requests for ad- 
mission of the genuineness of docu- 
ments and the like... It would appear 
that the rules for providing means for 
discovery and to obtain disclosure 
might be used in the federal courts in 
connection with pre-trial conference in 
such manner as to make the pre-trial 
conference more effective.’’!% 


Justice Ford of the Eastern District 
of Kentucky said that pre-trial proce- 
dure under Rule 16, depositions and 
discovery under Rules 26-37 and Sum- 
mary Judgment under Rule 56 “afford 
more expeditious methods of narrowing 
litigation to the genuine issues which 
are material to the case, to the end that 
‘the just, speedy and inexpensive de- 
termination of every action’ may be 
secured.”!9 


Where Conference held. The hear- 
ing may be held either in Chambers or 
in open Court, but it appears that the 
best results are obtained when it is 
conducted in the friendly and informal 
atmosphere of the judge’s chambers. 
Judge Whittle of the 7th Judicial Cir- 
cuit in Virginia is of this opinion and 
according to a survey of United States 
District Judges made in 1944 about 
two-thirds of the district judges feel 
the same way about it. The choice, how- 
ever, is for the judge to make. Each 
judge will naturally follow the course 
most suited to the demands and re- 
quirements of his court. 


The Hearing. In most jurisdictions, 
the pre-trial hearing proceeds accord- 
ing to no definite pattern, but its con- 
duct is largely in the discretion of each 
individual judge. The hearing usually 
consists of an informal discussion be- 
tween court and counsel in the court’s 
chambers. First, the plaintiff’s counsel 
gives a brief statement of the substance 
of his case. Then, defendant’s counsel 
follows with a brief statement of his 
defense. The pleadings and all state- 
ments of witnesses, whether by way of 
interrogatories, depositions or other in- 
struments of discovery, are considered 
with a view of determining the facts 
that appear to be admitted by both 


sides. The court and counsel discuss all 
matters pertaining to the case that will 
tend to clarify and simplify the facts 
and issues and disclose the real perti- 
nent issues for trial. An opportunity to 
amend pleadings is given both sides and 
exhibits are agreed upon. Counsel are 
invited to stipulate and agree on all the 
facts that are not controversial, on the 
issues to be tried, on the exhibits to be 
introduced and on _ other pertinent 
matters that will result in a saving of 
time and money to the parties and the 
court. 


The extent of the subjects for dis- 
cussion at a pre-trial conference is 
illustrated by the variety of subjects 
Judge Chillingworth of West Palm 
Beach discusses in his pre-trial hear- 
ings. He covers 35 subjects, listed on 
page 16 of Nims’ Pye-Triai. There 
appears to be no definite limit to the 
matters that may be discussed at such 
a hearing. The primary aim is to dis- 
cuss everything pertinent that will aid 
in the disposition of the case in the 
most economical manner. 


Some judges keep a record of the 
pre-trial hearing and require’ the 
presence of a court reporter to record 
a transcript of the hearing, usually re- 
ferred to as the Minutes of Pre-Trial 
Hearings. Examples of such Minutes 
of hearings held in New Jersey, Michi- 
gan, Nebraska and New York are set 
forth in Nims’ Pre-Trial at pages 206 
to 250. 

During the pre-trial hearing, any one 
or more of a number of moves may be 
made to finally dispose of the case. In 
the first place, the court may impose 
sanctions in the form of non-suits, de- 
faults or both, according to Chief Jus- 
tice Rugg of the Massachusetts 
Superior Court, Suffolk County.°° The 
Court may enter a summary judgment 
either for the plaintiff or the defen- 
dant, according to the determination of 


18. Nims’, page 135; State vs. Dist. Court, 
194 P. (2d) 256, (Mont. Sup. Ct., 
1948). 

19. Nims’, page 140; Perry vs. Creech 
Coal Co., 55 F. Supp. 998 (Ky. 1944). 

20. Nims’, pages 176-182. 
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the facts and law of the case.?! Finally, 
the discussion between the court and 
counsel may result in a settlement of 
the case. It is interesting to note that 
settlements have resulted in 50% or 
more of the cases pre-tried.? 

At the conclusion of the pre-trial 
hearing, a pre-trial order is usually 
agreed upon by counsel, signed by them 
and presented to the court for signa- 
ture. The Federal and Florida Rules 
provide that “the court shall make such 
an order reciting the action taken at 
the conference, the amendments allowed 
to the pleadings and the agreements 
made by the parties as to any of the 
matters considered, and limiting the 
issues for trial to those not disposed 
of by admissions or agreements of 
counsel.” These rules also determine 
the effect of such a pre-trial order by 
stating that “such order when entered 
shall control the subsequent course of 
the action, unless modified at the trial 
to prevent manifest injustice.” While 
this appears to be self-explanatory, 
there are some very illuminating case 
discussions of the effects of such 
orders.?? Illustrations of the pre-trial 
orders entered by various courts may 
be found in the Appendix of Nims’ Pre- 
"Trial. 

3. 

Advantages of Pre-Trial Hearings 

District Judge Laws, in an address 
before the American Bar Association, 
said: “One of the vital, if not the out- 
standing, advantages of pre-trial pro- 
cedure is to take the trial of actions 
out of the realm of surprise and 
maneuvering whereby an unwary coun- 
sel might see the just cause of his 
client lost. It may be romantic and 
charming to watch the skillful trial 
lawyer as he lies in wait to pounce upon 
an uninformed and less skillful counsel, 
but the results frequently are not 
just.’”’?4 

Following are some of the advant- 
ages of the pre-trial conference accord- 
ing to leading Federal decisions. It 
relieves the congestion of trial dockets 
and minimizes expenses and delays; it 
narrows and simplifies the issues after 
they are joined; it clarifies pleadings; 


it secures the just, speedy and inex- 
pensive determination of every action; 
it compels parties to agree to all facts 
concerning which there can be no 
dispute; it acquaints the parties and 
the court with the real issues of fact 
and law; it provides the latest summary 
of the state of the case before trial and 
controls the issues sought to be raised 
by the defendant on the scope of the 
pleadings; it justifies summary judg- 
ment or dismissal where the parties 
fail to obey the order of the court and 
the facts and law permit; it advances 
the cause and simplifies the procedure 
before the cause it presented to the 
jury; it ascertains what material facts 
are actually in good faith controverted; 
it checks correspondence and deter- 
mines wherever possible the admissi- 
bility thereof; it limits the preparation 
of expensive illustrations and exhibits 
so as to not impose the burden of such 
costs upon the losing party. The cita- 
tions for each of the above advantages 
are contained in a previous article on 
this subject by the author.*° 

Many jurists have acknowledged the 
advantage of a pre-trial hearing to 
them. Judge Rice of the United States 
District Court of the Eastern District 
of Oklahoma says: “I think one of the 
great advantages of the pre-trial is that 
it enables the court to do a better job 
of trying the case.” Judge Ackerson, 
Associate Justice of the Supreme Court 
of New Jersey, says: “The pre-trial 
conference ... serves to give the trial 
judge a clear-cut picture of the litiga- 
tion he will soon be called upon to hear. 
No longer will it be necessary for the 
trial judge to guess his way through 
the first hour or so of the trial.” Judge 
Webber of the Superior Court of Maine 
says pre-trial “has saved me from a 
multitude of errors. I view pre-trial as 
a judge’s preparation for trial in the 
Same sense that an attorney pre- 
pares ...” District Judge Dunbar of 


21. See discussion under “Scope of Con- 
ference” above. 

22. Nims’, pp. 22-30, 64, 65. 

23. Nims’, pp. 163-175. 

24. 10 Fordham Law Review 76. 

25. See Note 4 above. 
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the District Court of Nebraska says 
of pre-trial that “it acquaints the trial 
judge with the case; and I do not care 
how brilliant he may be as a judge he 
cannot familiarize himself with the 
case and its pitfalls by just getting a 
first introduction the morning the case 
is tried, or even the night before, unless 
it is a very simple case.” Chief Justice 
Vanderbilt of New Jersey says: “The 
great objective of the pre-trial con- 
ference is precisely that which leads 
our appellate judges to read the briefs 
in advance of the argument, to enable 
the judge to have an intelligent view 
of the entire case before beginning to 
exercise the judicial function of hear- 
ing a case or listening to the argument 
of an appeal.”?6 
4. 
Essentials to its Success 

Of primary importance to the success 
of a pre-trial conference as a means of 
expediting litigation is the complete 
preparation of counsel on all phases of 
a case before the time of the hearing. 
This preparation should include, ac- 
cording to Circuit Judge Epstein of 
Cook County, Illinois, the use of dis- 
covery proceedings, whether by way 
of depositions, interrogatories or other 
instrumentalities embraced the 
discovery rules.?* 

There should also prevail a spirit of 
honest and willing cooperation between 
the court and counsel, and particularly 
an unwillingness of counsel to use 
artful means to take advantage of a 
less skilled opponent. Judge Chilling- 
worth of West Palm Beach emphasized 
this in a letter to the author as follows: 
“Pre-trial conference is successful only 
where there is a sympathetic trial 
judge, an attitude of counsel on both 
sides to be fair, an effort to minimize 
the element of surprise, and a real 
desire to aid the court in expediting 


litigation to the fullest extent when it 
can be done without injustice to the 
client.”28 

Equally important is a working har- 
mony between the pre-trial judge and 
the trial judge, where both functions 
are not performed by the same judge. 
In a pre-trial clinic, Judge Moynihan 
of Michigan said that the effectiveness 
of a pre-trial conference “will be de- 
stroyed unless the trial judge backs up 
the pre-trial judge.” 

Finally, wherever court rules restrict 
the setting of cases to certain specified 
periods, it is the author’s suggestion 
that the setting of cases for trial 
should be left to the pre-trial judge, 
wherever possible, and cases should be 
set for trial very shortly after the pre- 
trial hearing, regardless of when the 
hearing was held, whether immediately 
after issue joined or not. In this way, 
after the possible elimination of more 
than half of the cases at the pre-trial 
hearing or shortly thereafter, the re- 
maining cases might be disposed of 
without the usual delays. 

5. 
Pre-Trial Demonstrations 

Pre-Trial demonstrations, also known 
as Pre-Trial Clinics, have been held in 
various states under the auspices of 
State and Local Bar Associations, to 
acquaint both judges and lawyers with 
the actual functioning of a pre-trial 
conference. They have been held in 
New Jersey, Washington, New Mexico, 
Nebraska, Kansas, Louisiana, Georgia, 
North Carolina, Wyoming, Oklahoma, 
and recently in Florida. Judge Murrah 
of the United States Court of Appeals 
for the Tenth Circuit, Chairman of the 
Pre-Trial Committee of the Judicial 
Conference of the United States, has 


26. Nims’, pp. 58-61. 
27. Nims’, pp. 82 and 83. 
28. See note 4 above. 
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done much to encourage wider use of 
pre-trial hearings and has been called 
upon to aid in showing how these pre- 
trial hearings actually are conducted. 


6. 


Conclusion 

In concluding this article, it is the 
author’s hope that the prevalent apathy 
of both bench and bar towards the 
application of pre-trial practice will 
soon disappear. It is an obligation they 
owe the general public who are entitled 
to a fair and expeditious use of the 
Courts to aid them in securing prompt 
relief from injustices committed upon 
them. 

Perhaps the greatest assurance of a 
successful and most fruitful use of pre- 
trial practice lies in the cooperation of 
lawyers and judges. Lawyers must be 
sincere, honest, thorough and coopera- 
tive with the Court and with one 
another. On the other hand, Judges 
should be equally as willing to get into 
the spirit of a pre-trial conference and 
its main objective and that is to dig 
deep into every phase of the case in- 
volved, including all admissions of facts 
raised by the pleadings, depositions, 
answers to written interrogatories, and 
all other matters embraced in the 35 
subjects usually covered by Circuit 


Judge Chillingworth?® of West Palm 
Beach. 

The general aim should be not only 
to simplify the issues for trial, but to 
dispose of the case at hand by a sum- 
mary judgment, if the positive dis- 
closures at the hearing warrant it. To 
this end, both bench and bar should 
make the pre-trial hearing as serious a 
procedure as the trial itself. Once this 
attitude is consistently followed by 
them, there will be less congestion of 
trial dockets and more settlements, less 
time wasted on cases improperly pre- 
pared for trial and more consideration 
for the people who use the courts, less 
opportunity for the dishonest debtor to 
defeat the ends of justice and more 
justice where it rightfully belongs, less 
chance for the old time wily lawyer 
to succeed against his less experienced 
colleague and more stress on what is 
right under all circumstances, and less 
need for additional judges only to be 
tied up in the usual law’s delays and 
more real work from fewer judges on 
a stepped up procedure. 


29. See page 6 of this text and page 16 
of Nims’ Pre-Trial. 

Author’s note: Harry D. Nims’ kind 
permission to use quotations and cita- 
tions from his authoritative book on Pre- 
Trial is gratefully acknowledged. 
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LOCAL CUSTOMS 


Lawyers must wear coats when they 
appear in most of the court rooms of 
Florida, but there is some relaxation 
of the rule in the summer. 

This is one of many things Judge 
Victor P. Wehle of St. Petersburg 
learned in a survey of “Local Cus- 
toms in Jury Trials in Florida.” 

Judge Wehle made his survey dur- 
ing the summer by sending a ques- 
tionnaire to all circuit judges. He 
compiled the replies, and made the 
information available for publication 
in The Florida Law Journal for the 
guidance of members of the Bar. 
Where the Judge’s name appears in 
parenthesis after his Circuit number 
the indicated custom is followed by 
him but not necessarily by the other 
judges of that Circuit. 

1. In what cases, if any, is a Court 
Reporter required to take testimony? 

No Circuits require this in civil 
cases. All require it in trials for capi- 
tal offenses. A few require it in all 
felonies; a few in all criminal cases, 
and a few in all contested civil cases. 

2. Is a Court Reporter always 
available or is it the lawyers’ respon- 
sibility to notify the Reporter? 

Apparently a Court Reporter is al- 
ways available in the following Cir- 
cuits: 3rd (Judge Rowe); 5th (Judge 
Futch); 6th; 9th (Judge Kanner); 
llth; 13th; and 16th. In all other Cir- 
cuits the lawyers should notify the 
Reporter and even in the Circuit 
mentioned the safe thing for a lawyer 
to do is to verify that a Reporter will 
be available. 

3. Are lawyers required to stand 
while questioning witnesses? 

The following Judges in the fol- 
lowing Circuits require such action, 


IN JURY TRIALS 


to-wit: 6th (Dickinson and Wehle); 
9th (Smith); 12th (Gerrald). In all 
others lawyers are permitted to ex- 
amine while seated. 

4. Are witnesses sworn singly or 
en masse? 

Most Judges report that the wit- 
nesses are sworn en masse when the 
rule is invoked, and singly otherwise. 
The following Circuits or Judges al- 
ways swear witnesses singly, to-wit: 
4th; 6th (Bird); 7th; 9th (Kanner); 
llth (Hawthorne); 138th; 15th Chil- 
lingworth and White). 

5. Are lawyers permitted to smoke 
during arguments or while taking 
testimony? 

Most of the Judges state that no 
smoking is permitted; a few permit 
smoking during arguments; the fol- 
lowing Circuits and Judges appar- 
ently permit smoking by the lawyers 
at any time, to-wit: 5th; 8th (Mur- 
phree); 13th (Parks); 16th. 

6. Are lawyers required to wear 
coats? 

The following Circuits or Judges 
do not require coats, to-wit: 3rd; 10th 
(Register); 13th (Parks and Sand- 
ler); 14th; 15th. In all other Cir- 
cuits coats are required, except that 
in some the rule is relaxed in the 
summer. 

7. Are witnesses required to wear 
coats? 

No Circuits require this. 

8. Are members of the audience re- 
quired to wear coats? 

No Circuits require this. 

9. What are the requirements as to 
women’s attire in the court room? 

Apparently this is not a problem in 
most Circuits and there are no rules 
regarding the same. In a few of the 
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Courts in resort sections of the State, 
the Judges comment that “no shorts” 
or “no shorts or slacks” are permitted. 

10. Is smoking permitted in the 
court room during recess? 

It is permitted by all except the fol- 
lowing Judges, to-wit: 1st (Fabisin- 
ski); 6th (Dickinson and Wehle) ; 7th 
(Frederick); 8th (Murphree); 9th 
(Smith); 10th (Register); 11th (all 
Judges) ; 13th (Sandler and Tillman) ; 
15th (Tedder and White). 

11. Is an opening statement other 
than the reading of the pleadings per- 
mitted? 

Such a statement is permitted by all 
except: 5th (Futch), and 13th (Parks, 
Spoto, and Tillman). 

12. Is the defendant’s opening state- 
ment made immediately after the plain- 
tiff’s opening statement, or at the com- 
mencement of the defendant’s case? 

This is optional with the defendant’s 
counsel in the following Circuits: 1st, 
2nd, 3rd, 5th, 6th, 9th (Smith), 10th 
(Register), llth (Herrin, Hawthorne, 
Holt), 12th, 14th, 15th, and 16th. In 
all other Circuits it is made immedi- 
ately after the plaintiff’s statement. 

13. Are the people in the court room 
required to rise every time the Judge 
enters the court room? 

They are required to rise in the fol- 
lowing Circuits: 6th, 7th (Frederick), 
9th (Kanner), 11th (Holt, Morris), 
13th (Tillman). In the other Circuits 
or before the other Judges, the audience 
rises only at the opening of Court in 
the morning and after lunch. 

14, Is the jury summoned by mail 
or by personal service? 


Most Circuits use personal service. 
A few use both methods. The following 
use mail, to-wit: 2nd, 6th, 7th (Frede- 
rick), and 15th. 

15. Are lawyers permitted to see 
the jury list as soon as it is drawn? 

This is permitted by all except Judge 
Bird of the 6th Circuit and Judge 
Morris of the 11th. 

16. At what hour is court opened? 

In most Circuits Court opens at 9:30 
A.M. In the Ist and 14th at 9 A.M.; in 
the 4th and 11th at 10 A.M.; in the 8th 
and 12th at 10 A.M. on the first day 
and 8:30, 9:00, or 9:30 A.M. on the 
following day. 

17. At what hour in the evening is 
Court adjourned if a trial is still in 
progress? 

Ordinarily at 5 P.M. in most Circuits, 
and at 6 P.M. in the 2nd (Walker) and 
14th (Lewis). 

18. If an interpreter is needed, does 
the Court provide the interpreter, or 
do the lawyers? 

Apparently in most Circuits an inter- 
preter is never needed, and if one 
should be needed, it would be the 
lawyers’ duty to provide one. The Covrt 
provides the interpreter in the 7th 
(Frederick), 11th (Holt), and 16th. 
The Court’s approval of the interpreter 
provided by the lawyer is required in 
3rd; 7th (Jackson); 9th (Kanner) ; 
and 15th (Chillingworth and Tedder). 

19. Are any members of the public 
permitted inside the bar other than the 
litigants and newspaper men? 

None are permitted, except by the 
following: 6th (Bird) ; 13th (Tillman) ; 
15th (Tedder). 
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20. Do the Judges examine the jury 
on voir dire before the lawyers do so? 

Most of the Judges do not do this. 
The following do, to-wit: 2nd (Taylor), 
3rd, 4th, 6th, 7th, 8th, 9th (Kanner), 
10th (Rogers), 13th (Parks), 15th 
(Tedder), and 16th. 

21. Are jury cases tried on Sat- 
urday? 

Judge Futch of the 5th and Judge 
Fredericks of the 7th try jury cases on 
Saturday. All others do not, except to 


finish a case or under exceptional 
circumstances. 

22. Are jury cases tried on legal 
holidays? 

Most of the Judges do not try cases 
on legal holidays, except to finish a 
case. Some try cases on the minor legal 
holidays. The following apparently try 
cases on any legal holidays: Futch of 
the 5th, Fredericks of the 7th. and 
Rogers of the 10th. 


LOCAL CUSTOMS IN CHAMBERS AND 
CHANCERY MATTERS 


1. Do you require original court 
files to be presented? 

All Judges require this except the 
following: 5th (Futch); 9th (Smith) ; 
13th (Parks); 10th (Register, who re- 
quires the file on final hearings). 

2. Who arranges for the file to be 
presented? 

The lawyers must arrange for this, 
except in the 10th Circuit (Rogers) 
where the clerk brings the file, and 
in the 11th Circuit where a motion 
docket is set in advance and the clerk 
sends up all files. 

3. Does the Judge read the plead- 
ings or do the lawyers read them to 
the Judge? 

Ordinarily the Judge reads the 
pleadings except in the 2nd, (Walker) ; 
10th; 14th; and 15th (White). 

4. At what hearings is a Court 
Reporter required to take testimony? 

Most Judges do not require a Re- 
porter except in hearings before a 
Master or an Examiner. In divorces, 
the following Judges or Courts re- 
quire a Reporter: list (Fabisinski) ; 
4th; 5th; 6th; 9th (Kanner); 10th 
(Register); llth (Holt, Herin, Haw- 
thorne, and Morris) ; 13th; 14th; 16th. 

5. Is a Court Reporter always 
available, or should the lawyer make 
arrangements for the Reporter? 

A Reporter is always available in 
the Ist; 5th (Futch); 6th; 9th (Kan- 
ner); 10th (Rogers); 11th; 13th; and 
16th (Sandler). In other Circuits or 


before other Judges the lawyer should 
make the arrangements. 

6. Are lawyers required to stand 
while questioning witnesses? 

Only in the 6th Circuit before Judges 
Dickinson and Wehle. 

7. Are witnesses sworn en masse or 
singly? 

Singly in the 1st (Fabisinski) ; 6th 
(Bird); 7th; 8th; 9th; llth (Haw- 
thorne, Holt, and Morris) ; 13th (by all 
except Parks); 15th, Chillingworth 
and White). 

8. Are lawyers permitted to smoke 
during arguments or while taking 
testimony? 

They are not permitted to smoke in 
the 6th (while taking testimony before 
Dickinson and Wehle); 7th (Frede- 
rick) ; 10th; 11th (Hawthorne, Herin, 
Milledge, and Morris) ; 15th (Tedder) ; 
in other Circuits and before other 
Judges smoking is generally allowed, 
especially during arguments. 

9. Is a transcript of the testimony 
filed in divorce cases? 

In all Circuits when a Master or 
Examiner takes the testimony, and in 
all other Circuits when testimony is 
taken before the Judge, except the 
following: 1st; 2nd (Taylor); 3rd 
(Rowe); 5th (Futch); 9th (Smith, 
except when children are involved) ; 
10th (Register); 11th (Herin, ex- 
cept when children are involved, Morris 
and Milledge); 15th (Chillingworth 
and White). 
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10. Are lawyers required to wear 
coats ? 

Yes in the Ist; 6th (Dickinson and 
Wehle); 7th (Frederick); 10th 
(Rogers) ; 11th (Holt, Herin, and Mil- 
ledge) ; even in these Circuits some of 
the Judges relax the rules in the sum- 
mer months. 


11. Are witnesses required to wear 
coats? 


This is not required in any Circuit. 


12. Are members of the audience 
required to wear coats? 


Not in any Circuit. 


13. What are the requirements as 
to women’s attire? 


No general rules, except that a few 
Judges in the resort sections specify 
“no shorts or slacks”. 


14. Are divorces heard by the Judge 
in person or referred to a Master or 
Examiner? 

Most Judges refer divorces’ to 
Masters; a few to Masters or Exam- 
iners. The following hear them in 
person: Ist; 2nd (Taylor, some); 5th 
(Futch) ; 6th (Bird in Pinellas County, 
and Bird, Dickinson, and Wehle in 
Paseo County); 8th (if requested) ; 
9th (Kanner in contested cases) ; 10th 
(Register in contested cases); 11th 
(Carrol, Milledge, and Morris in un- 
contested cases); 13th (Tillman and 
Spoto in uncontested cases) ; 15th (con- 
tested cases) ; and 16th. 


15. Do the Judges have office hours 
on Saturday? 


Yes in the 2nd, 3rd (Rowe), 6th (ex- 
cept the summer months), 7th, 10th 
(Register), 12th, 13th (Tillman and 
Spoto), 14th (Welch). 

16. Do the Judges have office hours 
on legal holidays? 


No, except the following Judges who 
are available on the minor legal holi- 
aqays: 38rd (Rowe), 6th (Bird), 7th 
(Frederick), 8th, 10th (Rogers), 13th 
(Sandler). 


17. What are the usual ex parte 
hours? 


Most Judges have no regular ex 
parte hours, except the following: 2nd 
(Walker, in the morning), 4th (9:30 
A.M. to 10 A.M.), 6th (Dickinson and 
Wehle, 9 A.M. to 9:30 A.M. and 1:30 
P.M. to 2 P.M.), 9th (Smith, 9 A.M. to 
9:30 A.M.), 10th (Rogers, 9 A.M. to 5 
P.M.), llth (9 A.M. to 9:30 or 10 A. 
M.), 15th (Tedder and White, 9:30 A. 
M. to 10 A.M.; Chillingworth, 1:45 to 
2 P.M). 


18. What office hours do the Judges 
keep? 


In most Circuits from 9 A.M. to 5 
P.M. A few from 9:30 A.M. to 5 P.M. 
10th (Register, 9:30 A.M. to 12 Noon) ; 
llth (Holt, 9:30 A.M. to 6 P.M.; Mill- 
edge, 8:30 A.M. to 5:30 P.M.); 12th 
and 15th (8:30 A.M. to 5 P.M.); 16th 
(from 10 A.M. to 4 P.M.). 
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Lifer Keeord 


Col. Arthur Lee Auvil, 74, died 
August 27 at his home in Dade City. 
He had practiced in Dade City since 
1912. He graduated from Stetson Uni- 
versity in 1906, and practiced in Mayo, 
as an associate with Judge Hal W. 
Adams, before moving to Dade City. 
He is survived by his widow, seven sons 
and two daughters. 


Lee M. Booth, 52, who had practiced 
in Jacksonville for 30 years, died 
August 23 after a heart attack. His 
widow survives. He had been active in 
public life for many years, serving two 
terms in the Florida house of repre- 
sentatives, four terms as a Jacksonville 
city councilman, and he was a member 
of the Duval county budget commission 
at his death. 


Paul Carter, 69, who had practiced 
in Marianna since 1907, died August 
25 after a week’s illness. He was a 
graduate of Stetson. His widow and 
one daughter survive. He first became 
interested in law while serving as sec- 
retary to Congressman W. Bailey 
Lamar in Washington. At one time he 
was law partner of Circuit Judge E. C. 
Welch. 


Henry L. Mach, 71, who practiced in 
Cleveland, Ohio, before he retired five 
years ago, died August 30 at his home 
in Lake Worth. His widow and two 
daughters survive. 


William J. Wood, former mayor of 
Fort Myers, died August 10 after a 
heart attack while mowing his lawn. 
He had practiced in Fort Myers for 
many years. He served two terms as a 
member of the state legislature. 


Frederick Maddox Parmalee, asso- 
ciate of the firm of Blackwell, Walker 
and Gray of Miami, died September 3. 
He was 43 years old. His widow and 
three children survive. He practiced in 
Louisville, Ky., before moving to 
Florida. 


William Earoll Roebuck, 55, former 
Palm Beach county solicitor, died July 
29 of a heart attack while swimming in 
the surf at San Diego, Calif. He was 
on a honeymoon with his bride of four 
days, the former Miss Louise Campbell 
of Whittier, Calif., when he died. The 
body was returned to West Palm Beach 
for burial. Roebuck was solicitor of 
Palm Beach county for 23 years. 


A. S. (Jack) Bradley, former presi- 
dent of the St. Petersburg Bar associa- 
tion, died July 10. He was 66 and had 
been ill for many months. He graduated 
from the University of Michigan in 
1911, and practiced in Columbus, Ga., 
before moving to St. Petersburg in 
1925. He held the degree of Doctor of 
Jurisprudence. His widow and one 
daughter survive. 
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Harrold Carswell, John H. Cotten 
and Douglas B. Shivers have organized 
the firm of Carswell, Cotten and 
Shivers in Tallahassee. Carswell is a 
graduate of Duke University. Cotten 
and Shivers are graduates of the Uni- 
versity of Florida. 

The firm of Paty, Warwick and Paul 
at West Palm Beach has been dis- 
solved. Charles H. Warwick, Jr., his 
son, Charles H., 3rd, and John A. Paul 
will practice as the firm of Warwick, 
Paul and Warwick, with offices in the 
Citizens Building. B. F. Paty and his 
son, B. F. Paty, Jr., will have offices 
in the Harvey Building, with the firm 
name of Paty and Paty. 

Miss Virginia Lee Culbreath, who 
graduated from Stetson in August, will 
open law offices in Okeechobee. 

Arthur J. Nelson and Edward A. 
Linney have formed the partnership of 
Nelson and Linney, with offices in the 
Hall Building at St. Petersburg. 

Cody Fowler of Tampa, president of 
the American Bar Association, is one 
of the judges who will select the indi- 
vidual who in 1951 made “the most 
significant contribution to the indus- 
trial development of North America in 
the public interest.” The person selected 
will receive an award from the Society 
of Industrial Realtors in Washington. 
The award first was made in 1949 to 
Alfred P. Sloan, Jr., and in 1950 it 
went to Thomas J. Watson. 


Bert A. Bittan, Jr., has been ap- 
pointed prosecuting attorney of St. 
Lucie county, succeeding A. C. Sim- 
mons, who resigned. 

Frank D. Upchurch, Howell W. 
Melton, and’ Hamilton D. Upchurch 
have formed the firm of Upchurch, 
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Melton and Upchurch at St. Augustine. 

Gilbert Bentley and Finley M. Hamil- 
ton are partners in the firm of Bentley 
and Hamilton, Citizens National Bank 
Building, at Orlando. They are grad- 
uates of Stetson. 

Harry W. Reinstein has been elected 
to the board of trustees of Jacksonville 
Junior college. 

James R. Wilson of Daytona Beach 
has been appointed to the State Board 
of Law Examiners, succeeding Alfred 
Green of Daytona Beach whose term 
expired. Sam T. Dell, Jr., of Gaines- 
ville, and Clarence Brown of Lake City 
were reappointed. 

W. J. (Funie) Steed and his brother, 
Arthur L. Steed, have organized the 
firm of Steed and Steed, with offices 
in the Metcalf Building at Orlando. 
Lewis W. Zoller will continue his asso- 
ciation with the firm. 

Mack H. Padgett, Jacksonville at- 
torney, has been appointed justice of 
the peace in District 2 of Duval county, 
succeeding Floyd W. Williams, who 
resigned. 

Juvenile Court Judge Walter S. Cris- 
well of Jacksonville has been reap- 
pointed by Governor Warren for a four- 
year term. 

Angus W. Harriett of Palatka has 
been appointed Putnam county attorney 
by the county commission. 

V. E. Knowles, who closed his law 
offices a year ago to devote full time 
to other business interests, has re- 
sumed practice in Jacksonville with 
offices at 343 East Adams Street. 

H. Elmo Robinson has been appointed 


member of the West Palm Beach city 
commission, succeeding Earl G. Gard- 
ner who resigned. 

Attorney L. P. Cardone was elected 
president of the Dade County Civic 
League, which represents’ unincor- 
porated areas in the county. 

Circuit Judge Vincent C. Giblin was 
the speaker at summer graduation 
exercises of the University of Miami 
law school. He advised the graduating 
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attorneys to refrain from any tricky 
tactics to win undeserved verdicts. 
“There is no triumph of justice unless 
the court, with your aid, arrives at a 
correct conclusion,” he said. 


Harvey St. Jean and Bernard A. 
Wieder, both members of the Miami 
Beach police department, were grad- 
uated from the University of Miami 
law school at commencement exercises 
in August. 


Frank Ragano and George Wright 
have been appointed legal research as- 
sistants for the Supreme Court. Ragano 
graduated from Stetson, Wright from 
the University of Florida. 


John W. Bryan and Julian H. Lifsey, 
Jr., have organized the partnership of 
Bryan and Lifsey, with offices in the 
First National Bank Building at 
Tampa. Mr. Bryan is former vice presi- 
dent and trust officer of the Exchange 
National Bank at Tampa. He has been 
a member of the Bar for 20 years. Mr. 
Lifsey has practiced probate, corporate 
and tax law at Tampa for several years. 


Harvey Fishbein now is associated 
with the firm of DeCostas, Maer and 
Floyd, 606 Biscayne Building, Miami. 

Walker Liddon, formerly of Liddon 
and Parker at Fort Pierce, has opened 
an office at 227 Harrison Avenue, 
Panama City. 

John R. Bonner, formerly with the 
firm of Baker and Baker at Clear- 
water, now is associated with Wolfe, 


Wightman and Rowe, Manson Arcade, 
Clearwater. 

Charles B. Guthridge, graduate of 
the University of Miami, has opened 
law offices at 540 Ingraham Building, 
Miami. He is associated with Robert 
M. Thompson. 

Glen W. Martin, who has been asso- 
ciated with Hull, Landis, Graham and 
French at Deland, now is taking a 
graduate course in property law at the 
University of Michigan, Ann Arbor. 

Arthur A. Simpson, former assistant 
United States district attorney at Jack- 
sonville, has joined the law firm of 
MacFarlane, Ferguson, Allison and 
Kelly at Tampa. He is the brother of 
U. S. District Judge Bryan Simpson of 
Jacksonville. 

Albert H. Saperstein, former assis- 
tant city attorney of Miami Beach, has 
opened law offices at 605 Lincoln Road, 
Miami Beach. 

News dispatches from Washington 
reported the Senate Judiciary Commit- 
tee had approved a bill providing for 
an additional Uinted States judge for 
the Southern District of Florida. The 
Florida delegation in Congress had 
asked for two additional judges. 

William G. Gardiner of St. Peters- 
burg was appointed judge of the 
Pinellas County Juvenile Court for a 
term of four years. He succeeds Alfred 
P. Marshall. Gardiner is a graduate of 
the University of Chicago. 

John D. Marsh has resigned as 
Miami assistant city attorney to return 
to private law practice. 
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William McHardy Berson, formerly 
associated with J. Thomas Gurney, has 
become a member of the firm of San- 
ders, McEwan and Berson at Orlando. 

The Daytona Beach city commission 
unanimously reappointed Walter W. 
Judge as its attorney. 

Edward L. Bush assumed office on 
July 30 as judge of the Putnam county 
small claims court. 

Daniel Neal Heller has become a 
partner of Abe Schoenfeld and Harry 
Arthur Greenburg, with offices at 420 
Lincoln Road in Miami Beach. 

J. Velma Keen of Tallahassee, former 
president of the Florida Bar Associa- 
tion, and Mrs. Keen have established 
an annual $400 scholarship at Florida 
State University for a student seeking 
a degree in religious education. 

The Okaloosa County Commission 
appointed Clyde Campbell as its at- 
torney. He also is county prosecuting 
attorney. 

William J. (Billy) McLeod has been 
appointed assistant state attorney for 
the St. Petersburg area. The post was 
created by the 1951 legislature. 

William A. Gillen, Tampa attorney, 
will be chairman of the professional 
division of Tampa Community Chest 
for the 1951 campaign. He was chair- 
man of the legal division last year, and 
reported 100 per cent contributions. 

Silver S. Squarcia has been appointed 
third judge of the Dade County Civil 
Court of Record. The additional judge- 
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From 
LAWYERS’ TITLE GUARANTY FUND 


Phone 3-6444 


P. O. Box 2671 


Orlando, Florida 


NEWS and NOTES: 

During July members issued guar- 
antees to 155 owners and 61 mort- 
gagees, totaling $2,333,673.25. Aggre- 
gate contributions for the month were 
$5,759.59; $870.00 initial and $4,889.59 
additional. Expenses for the month 
were $2,389.61. Net additions to Fund 
assets were $3,369.98. 

During August members issued 
guarantees to 168 owners and 88 mort- 
gagees totaling $3,238,700.50. Aggre- 
gate contributions for the month were 
$6,686.59; $525.00 initial and $6,161.59 
additional. Expenses for the month 
were $2,747.32. Net additions to Fund 
assets were $3,939.27. 


NEW MEMBERS SINCE 
LAST JOURNAL: 
Walter Crane, Fort Lauderdale 
Dudziak & Migoski, Miami 
James Pilafian, Miami 
C. Winston Smith, New Smyrna 
Beach 


MEMBERS ISSUING THEIR 
FIRST GUARANTEES: 


Robert and James Baynard, St. 


Petersburg 

Berryhill, Leaird & Tedder, Fort 
Lauderdale 

Frank R. Brannon Jr., New Smyrna 
Beach 


Dudziak & Migoski, Miami 

Martin Lemlich, Miami 

Gordon W. Lynn, Palm Beach 

Philip Schlissel, Miami 

Russell H. McIntosh, West Palm 
Beach 

Ennis R. Shepherd, Miami 

Henry G. Simmonite, Miami 

R. P. Terry, Miami 


Firms Issuing Five or More 
Guarantees During July: 
Dayton & Dayton, Dade City, 6 
Pleus, Edwards & Rush, Orlando, 26 
Raymond & Wilson, Daytona Beach, 
20 
Sheppard & Woolslair, Fort Myers, 6 
Sutton and James, Fort Lauderdale, 5 
Wolfe, Wightman & Rowe, Clear- 
water, 8 
Firms Issuing Five or More 
Guarantees During August: 
Dayton & Dayton, Dade City, 13 
Pleus, Edwards & Rush, Orlando, 46 
Saunders, Buckley & O’Connell, Fort 
Lauderdale, 5 


Wolfe, Wightman & Rowe, Clear- 


water, 6 
Individuals Issuing Three or 
More Guarantees During July: 
Joseph Baya, Tarpon Springs, 3 
Charles E. Booth, Daytona Beach, 5 
William D. Hixon, Naples, 8 
Irving Kalback, Miami, 4 
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Russell H. McIntosh, West Palm 
Beach, 3 

Gordon W. Lynn, Palm Beach, 7 

Wiiliam G. Hagearty, Miami Shores, 
4 

William G. O’Neill, Ocala, 6 

Charles A. Savage, Ocala, 4 

J. E. Satterfield, Clearwater, 4 

George H. Vincent, Miami, 3 


Individuals Issuing Three or 
More Guarantees During August: 


George H. Vincent, Miami, 4 

Gordon W. Lynn, Palm Beach, 4 

Sam Y. Allgood Jr., New Port 
Richey, 7 

Vernon W. Turner, Homestead, 3 

Charles E. Booth, Daytona Beach, 4 

Irving Kalback, Miami, 9 

Edward H. Levin, Miami, 11 

William E. Hagearty, Miami Shores, 


3 
LARGEST GUARANTEES ISSUED 
DURING JULY AND AUGUST: 


Englander & Hoffman, Miami, $160,- 
000.00 

Nathan, Oka & Spaet, Miami, $117,- 
600.00 

Kinsey & Vincent, Daytona Beach, 
$117,500.00 

Coe, Richardson & Broberg, Palm 
Beach, $100,000.00 

R. P. Terry, Miami, $100,000.00 

Gordon W. Lynn, Palm Beach, $90,- 
000.00 

Pallot & Tatham, Miami, $87,500.00 
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Charles E. Booth, Daytona Beach, 
$89,000.00 

Alderman & Alderman, Fort Myers, 
$76,000.00 

Philip Schlissel, Miami Beach, $75,- 
000.00 

Farish, Farish, Downey & Anderson, 
West Palm Beach, $70,000.00 

Pleus, Edwards & Rush, Orlando, 
$69,000.00 

Byrd & Whitley, Delray Beach, $69,- 
000.00 

Curtis Basch, Daytona Beach, $65,- 
000.00 

Charles H. Crimm, Fort Lauderdale, 
$65,000.00 

Sheppard & Woolslair, Fort Myers, 
$65,000.00 

Henderson, Franklin, Starnes & Holt, 
Fort Myers, $60,000.00 

Leo Greenfield, Miami Beach, $58,- 
000.00 

William E. Hagearty, Miami Shores, 
$50,000.00 

Walton, Hubbard, Schroeder, Lantaff 
& Atkins, Miami, $45,000.00 

Irving F. Kalback, Miami, $45,000.00 

Leland B. Featherstone, Miami, $45,- 
000.00 

Wolfe, Wightman & Rowe, Clear- 
water, $45,000.00 

Michael G. Littman, Stuart, $42,- 
500.00 

E. E. Callaway, Blountstown, $40,- 
000.00 


BALANCE SHEET as of June 30, 1951: 


ASSETS: 
Current Assets: 
Cash on hand and in banks 
Accounts receivable: 
Members’ initial contributions —_. 
Less: Allowance for anticipated 
withdrawals 


Members’ additional contributions _. 


Prepaid Expense: 


Office supplies and printed forms _ 
Unexpired insurance 


Total current assets... 


$73,600.95 
$ 7,505.00 
1,025.00 
6,480.00 
463.35 
6,943.35 
1,371.04 
44.57 


1,415.61 


$81,959.91 
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Other Assets: 
Deposit—American Fire & Casualty Co. 
Utility deposit 


Fixed Assets: 
Office Furniture and Fixtures 
Library Books __ 


Less allowance for depreciation 


Net book value of fixed assets 
Deferred Expense: 
Installation of accounting system 
Organization and promotion expense __ 


Total deferred expense .- 
LIABILITIES: 


Current Liabilities: 
Accounts payable: 


Trade creditors - $ 87.53 

Due members—overpayment of initial 
contributions 860.00 

Due members—overpayment of additional 
contributions 27.47 


Members’ deposits on contracts pending 424.58 


F.I.C.A. tax withheld from wages 
Federal income tax withheld from wages 
Accrued liabilities: 


Accrued payroll taxes 45.89 
Accrued re-insurance 549.69 
Accrued salary 250.00 
NET WORTH: 
Members’ initial contributions: 
Balance December 31, 1950 $68,411.25 
Add: Net members’ contributions for the 6 
months ended June 30, 1951 7,617.50 
Members’ reserve: 
Balance December 31, 1950 
Add: Net margin for the six months ended 


June 30, 1951 14,388.00 


Total Net Worth 


1,000.00 
10.00 


2,722.37 
382.00 


3,104.37 


879.81 


67.78 


12,857.20 


1,399.58 
45.89 
247.00 


845.58 


76,028.75 


19,552.66 


1,010.00 


2,224.56 


12,924.99 


$98,119.46 


2,538.05 


95,581.41 


$98,119.46 
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MORTGAGE POLICIES: 


In connection with our obtaining a 
certificate of authority we are having 
printed standard mortgagee policies of 
title insurance, both A.T.A. (form de- 
vised by counsel of American Title As- 
sociation) and L.I.C. (form devised by 
counsel of life insurance companies). 
Various lending institutions will accept 
only one or the other of these forms as 
evidence of title on properties on which 
they lend money. These forms will be 
available to those members who repre- 
sent banks, Savings and Loan Associa- 
tions, insurance companies, etc., who 
refuse to accept our present forms and 
require one or other of these forms. 
The present forms will continue to be 
used where possible, as we feel these 
offer more to the client than either the 
A.T.A. or L.L.C. form. 

To those affected we urge you to 
contact the mortgage loan department 
of the institution which you represent 
and determine their requirements, then 
contact the Fund office. 


TRUSTEE ELECTIONS: Ed. R. 
Bentley, of Lakeland, was recently re- 
elected as Trustee for the tenth judicial 
circuit at a meeting of Fund members 
in the tenth circuit held in offices of 
Holland, Bevis & McRae, Bartow. 

F. E. Starnes, Fort Myers, was 
elected to represent the twelfth judicial 
circuit, a post held by Clyde Wilson, 
Sarasota, for several years. We wish 
to acknowledge a debt of deep grati- 
tude and appreciation to Mr. Wilson 
for his devotion to the Fund and the 
profession. 


TRUSTEE MEETING: At the re- 
cent meeting of the Board of Trustees 
(September 22, 1951) in Gainesville, 
the Board, among other items, adopted 
a regulation pertaining to auditing 
these forms issued to members. We 
have set up a system of auditing mem- 
bers’ forms whereunder we send a list 
of forms issued by us to the member 
and which, according to our records, 
remain in his possession, unissued. 
Should any member fail to respond to 
this audit within a reasonable time 
then a personal check will be made and 


the expense of each check borne by the 
member. This is an important item and 
should receive prompt and careful at- 
tention by each member upon receipt 
of the verification form. 

OF COURSE YOU REMEMBER 
that—in relying on 95.28, F.S. ’49 and 
95.31, F.S. ’49, to bar foreclosure of a 
mortgage which comes within the pro- 
visions of 95.28—Art. 3, Section 33, 
provides that “no statute shall be 
passed lessening the time within which 
a civil action may be commenced on 
any cause of action existing at the time 
of its passage,” and always give this 
careful attention. 

REMINDER —the fee schedule as 
promulgated by the Fund is a “MINI- 
MUM” one and fees charged on Fund 
guarantees should not be less than 
those disclosed in the schedule. The 
practice of ‘fee cutting’ is detrimental 
to the entire Bar and particularly to 
the one who practices it. 

FUND and baseball—Dan Topping, 
owner of the New York Yankees, re- 
cently purchased a $90,000 home in 
Palm Beach and obtained a Fund Guar- 
anty on his new property. 
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1951 EDITION OF THE STATUTES 
TO BE IMPROVED 


By CHARLES TOM HENDERSON 
Assistant Attorney General—Revisor of Statutes 


Recently we wrote to over 300 at- 
torneys from all sections of Florida 
sampling opinion regarding some pro- 
posed improvements in the forthcom- 
ing publication of the Florida Stat- 
utes of 1951. The answers received 
were greatly appreciated and gave the 
Attorney General’s office a cross sec- 
tion of ideas and suggestions which 
were encouraging and helpful. 

From several ideas suggested and a 
tabulation of the answers received we 
have adopted a number of new features 
in the ’51 Statutes. The Statutes will 
cost $12.50 prepaid and again will be 
printed in two volumes. Volume 1 will 
be distributed this time as rapidly as 
it comes off the press and Volume 2 
will follow in a short time upon com- 
pletion of the general index instead of 
waiting to send both volumes together. 
New Changes by the 1951 Legislature 

In the place of the usual blank fly 
leaf in Volume 1, we have prepared an 
entire new table showing all statutory 
section changes made by the ’51 legis- 
lature. This table will be extremely 
valuable and will give information as 
to whether a section or sub-section or 
a paragraph has been amended, trans- 
ferred, repealed, or added as a new 
section together with the number of 
the session law authorizing the change. 
This table will be printed in a special 
color different from the other pages 
in the book. 

New Alphabetical Chapter Index 

Also in Volume 1 following the index 
to the Constitution we have prepared 
an entire new alphabetical chapter in- 
dex so that immediate access may be 
had to a chapter number. We will 
amend and reprint the former nu- 
merical title and chapter index which 
was printed in the 1949 edition and re- 
tain the section indexes at the be- 


ginning of each chapter as suggested 
by a great majority of the answers we 
received from attorneys. 


Court Rules Transferred to Volume 1 

In the back of Volume 1 following 
the Statutes, we will carry the Su- 
preme Court Common Law and Equity 
Rules, which we are transferring from 
Volume 2 to Volume 1 in order that 
the statutory actions and rules to- 
gether with the Supreme Court and 
recently adopted court rules of proce- 
dure may be found in the same volume. 
Volume 1 will carry the statutory ma- 
terial from Chapter 1 through 499. 

New Alphabetical Chapter Index 

Volume 2 will carry an alphabetical 
chapter index and the statutes from 
chapter 500 through 959. The tracing 
tables recording the allocation of the 
sections of the session law into the 
statute will be retained and the new 
mortality table of 1945 will be sub- 
stituted for the old mortality table of 
1885. 

General Index Improved 

We are making considerable improve- 
ment in the general index by adding 
many additional references suggested 
by attorneys during the last two years. 
We are also adding the most recent 
census of 1950 on the last page of Vol- 
ume 2. 

Other Additions 

The new volumes will be improved 
by tipping in a colored index sheet with 
cellophane tabs just preceding the rules 
in Volume 1 and the index and tables 
in Volume 2. The book will be bound 
in blue buckram and the binding will 


FOR SALE 
Bargain—Delivery charges paid. 
SOUTHERN REPORTER 


Fine condition. 1—200 First and 
1—50 Second Series. 
$300.00 
CECIL SKIPWITH LAW BOOK CO. 
306 West First Street 
Los Angeles 12, Calif. 
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be strengthened. All improvements 
have been the result of suggestions 
made by attorneys. It has been and 
will continue to be our policy to follow 
out constructive ideas wherever prac- 
tical, keeping in mind the fact that fi- 
nances are limited and the speedy pub- 
lication of the statutes is important. 

A number of attorneys have sug- 
gested the tabulation of all population 
acts by counties and the inclusion of 
these in the general statutes. Such a 
task will take considerable time and 
expense and we cannot undertake to 
change our printing contract at this 
late date and get the statutes out this 
year. As soon as we finish the publica- 
tion of the present statutes, however, 
we are going to begin the tabulation of 
all population acts from 1919 through 
1951 and wiil print these acts in tem- 
porary form as a separate pamphlet for 
distribution among the attorneys for 
use, study and recommendations from 
the Bar. We are also working now on 
a project to publish a tabulation of the 
jurisdiction of all courts in each county 
of the state. This project will appear in 
the near future in temporary form as 
a separate pamphlet. For this reason 
the tables of courts has been deleted 
and will later be reprinted in this 
pamphlet. We are in addition to the 
above two projects working from time 
to time on a composite index to all 
local acts passed by the Legislature. 


ANNOUNCEMENT 


GENERAL SESSION LAWS 
OF 1951 LEGISLATURE 
NOW AVAILABLE 


Secretary of State, R. A. 
Gray, announced last week 
that the new volume of the 
Genera! Session Laws of 
1951 Legislature is now 
ready for distribution. The 
bound volume prepaid will 
sell for $12.35, the paper 
bound volume for $9.85. 


We have not decided just how to print 
these, since the project is not far 
enough along to indicate how we can 
best make use of this material. 


No Increase in Cost 

The Statutes will again be distribut- 
ed by the Secretary of State and the 
cost for the two volumes will be the 
same as in 1949, $12.50 per set pre- 
paid. As soon as Volume 1 is bound the 
Attorney General will notify all attor- 
neys direct by mail and will send an 
order blank which can be returned to 
the Secretary of State. Upon receipt of 
payment, Volume 1 will be immediately 
dispatched; Volume 2 will follow a few 
weeks later. Work on printing the stat- 
utes is progressing satisfactorily and 
Volume 1 should be ready for distribu- 
tion not later than the first of De- 
cember. 

A check mailed either to the Secre- 
tary of State or the Attorney General 
will assure receipt of the new stat- 
utes at an early date. 


FBI Wants Florida 
Lawyers As Agents 


The Federal Bureau of Investigation 
is interested in receiving applications 
from graduates of accredited law 
schools for appointment as_ special 
agents. 

Florida lawyers who are interested 
should contact R. W. Wall, special agent 
in charge, FBI, Miami, or H. O. Haw- 
kins, special agent in charge, FBI, 
Mobile, Ala. 

Entrance base pay for spevial agents 
is $5,000 annually. Applicants must be 
male, between 25 and 40, at least five 
feet, seven inches tall, and capable of 
passing rigid physical examination. 


WANTED 
To purchase for cash working law 
library of deceased or retiring Florida 
lawyer. Write description of books and 
price to: Occupant, 116 E. Hyde Park 
Avenue, Sarasota, Florida. 


< 
» 


WE INVITE YOUR 
CONSIDERATION FOR 
INVESTMENTS FOR 
YOUR CLIENTS 


Individual Accounts 
Joint Accounts 
Trust Accounts 
Corporation 


INVESTMENTS INSURED 
by 


FEDERAL SAVINGS & LOANS INSURANCE 
CORPORATION 


TALLAHASSEE FEDERAL | 
Savings and Loan Association 


115 East Park Avenue Tallahassee, Florida 


A MUST FOR YOUR LIBRARY... 


FLORIDA LAW 
of the 


FAMILY, MARRIAGE & DIVORCE 


by 


JAMES M. CARSON 
(of the Miami Bar) 


DISTINCTIVE FEATURES 


MARRIAGE: 


Chapters on formal, common law, clandestine, proxy 
and other forms of marriage. A discussion of the valid- 
ity of marriages contracted in other states or coun- 
tries; void and voidable marriages. 

Rights of husband and wife. 

Property rights of married women; separation agree- 
ments; annulment. 

Alimony. 


CHILDREN: 


The rights of minors. Custody and maintenance of 
children. 


DIVORCE: 


Grounds for divorce; jurisdiction and venue. Proof of 
residence or domicile. 


Practice and Procedure in divorce cases. 
Legal and religious doctrines. 
Forms. 


ONE LARGE VOLUME 
Fabrikoid Binding, $25.00 


Send Order to— 


THE HARRISON COMPANY 
Law Book Publishers 


Pryor and Hunter Streets P. O. Box 4214 Atlanta 2, Ga. 
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